
ILLINOIS POLLUTIONCONTROLBOARD
July 18, 1996

C & S RECYCLING, INC., )
)

Petitioner, )
) PCB95-100

v. ) (PermitAppeal- Land)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

ORDEROF THE BOARD (by E. Dunham):

Motion for Stay

OnJune3, 1996, C & S Recycling(C & S) filed aMotion to Stay Proceedingsalong
with its StatusReport. C & S haswaivedthedecisiondeadlineuntil May 1, 1997. The
Illinois EnvironmentalProtectionAgency (Agency)filed its StatusReportandObjectionto
Petitioner’sMotion to StayProceedingsonJune10, 1996.

C & S requestsa stayin this matteruntil December1996while it pursueslegislation
which may renderthisproceedingmoot. C & S reportsthatH.B. 1089which providesan
exemptionto the setbackrequirementsof Section22.14of the EnvironmentalProtectionAct
(Act) (415ILCS 5/22.14(1994))haspassedtheSenateandis currentlybeforetheRules
Committeeofthe HouseofRepresentatives.C& S intendsto pursuepassageof thebill
duringthefall veto sessionof the 1996 legislature. C & S maintainsthatpassageofthebill
would renderthe permitappealmoot.

The Agencyrequeststhat the Motion for Staybedeniedandthat the Boarddecidethe
Agency’sMotion for SummaryJudgmentwhich is currentlypendingbeforetheBoard. The
Agencymaintainsthatevenif H.B. 1089 is enactedthepetitionerwould be requiredto file a
newpermitapplication. The Agency arguesthatpetitionerwould notbe prejudicedif the
Boardwereto denythemotionto stay. The Agencycontendsthat continuingto staythis
matter, especiallyif theproposedbill is not passedduring the fall vetosession,would resultin
a wasteofAgencyandBoardresources.The Agencyassertsthat it is preparedto move
forwardon themeritsof this case.

TheBoardhaspreviouslygrantedstaysin this matterby orderof November16, 1995
andApril 4, 1996 to allow petitionerto pursuechangesin the legislation. The Boardwill not
continueto staythis mattersince thependingappealdoesnot affectpetitioner’sattemptsto
pursuea changein the legislature.
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TheBoardherebydeniesthemotionfor stay. Having deniedthe motionfor stay the

Boardwill proceedto decidethe motionfor summaryjudgment.

Motion for SummaryJudgment

On September15, 1995,the Agency filed a “Motion for SummaryJudgment”.
Petitionerhasnot filed a responseto themotionfor summaryjudgment.1 Pursuantto 35 Ill.
Adm. Code103.140(c)petitioneris deemedto havewaivedobjectionto thegrantingof the
motion, but suchwaiverdoesnot bind theBoard in its determination.

C & S Recycling’spetitionseeksreviewof the Agency’sFebruary10, 1995 denialof
its applicationfor apermitto developandoperatea solid wastemanagementsite in the City of
Chicago. On November18, 1994, petitionerfiled an applicationfor apermitto developand
operateamunicipalwastetransferstation. In its February10, 1995 denial letter, theAgency
statesthatonereasonfor denialwasthat theapplicationfailed to demonstratethatthe
proposedfacility is locatedat least800feet from the nearestresidenceor propertyzonedfor
primarily residentialusesas requiredby Section22.14ofthe Act (415 ILCS 5/22.14(1994)).

The Agencymaintainsthat thereis no genuineissueas to anymaterialfact in this
matter. The AgencystatesthatSection39(1) of the Act (415ILCS 5/39(1) (1994))prohibits
the issuanceof apermitfor a facility locatedwithin the boundariesof any setbackzone
establishedby the Act. The Agency contendsthatpetitioner’sapplicationstatesthat the
facility is approximately300feet from the nearestresidentialdistrict. (Rec.at 42.) The record
alsostatesthat the facility hasbeenin operationsinceNovember1989. (Rec.at 2 & 108.)
TheAgencymaintainsthat issuanceof thepermitwould violate Sections39(1) and22.14of the
Act (415 ILCS 5/39(1)and22.14(1994)).

In its petition,thepetitionerassertsthat Section22.14 appliesprospectivelyto permit
applicationsfiled on or afterthe effectivedateof December22, 1994. (Pet. at 4.) The Agency
contendsthatwhen reviewingapermitapplicationthe law to beappliedis the law that is in
effectwhenthedecisionis madeandnot whentheapplicationis filed. (Gallatin NationalCo.
v. IEPA (January18, 1991),PCB 90-183;City of Herin v. IEPA (March 17, 1994),PCB 93-
195; Ziffrmn v. U.S., 318 U.S. 73, 63 S.Ct. 465 (1943).)

The Boardfinds that thereareno genuineissuesof materialfact, so themotionfor
summaryjudgmentis properlybeforethe Board. The Boardfinds that thelaw to be applied
when reviewingapermitapplicationis thelaw in effectat thetime thedecisionis made. This
finding is supportedby thecaselaw cited by the Agency. Therefore,for theAgencyto issue
the permit in thismatterpetitionermustshowthatthe proposedfacility wouldnot violate the
Act in effectonFebruary10, 1995, thedateof the Agency’sdenialletter. Basedon the

Pursuantto 35 Ill. Adm. Code 103.140(c)a partymay file a responseto a motionwithin
sevendaysafterserviceof themotion. The time allowedfor thefiling of a responselapsed
prior to thefiling of amotionfor stayby the petitioner.
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application,petitioneradmitsthat the proposedfacility doesnot satisfythe statutorilyrequired

setbackrequirements.(Ag. Rec.at 42, 44 and45.)

Section22.14(b)providesan exceptionto the setbackrequirementof Section22.14(a)
for facilitiesusedasa garbagetransferstationwithin oneyearprior to ianuary1, 1988. (415
ILCS 5/5/22.14(b).)Accordingto thepetitionfor review anddocumentationsubmittedin
supportofthe application,petitioneradmitsthat therecycling facility hasbeenin operationat
this locationsinceNovember1989. (Ag. Rec. at 2 & 108.) The Boardfinds that theexception
to thesetbackrule doesnot applyto this facility sinceit beganoperationafterJanuary1,
1988. Therefore,issuanceof apermitfor theproposedfacility would resultin a violation of
theAct.

Petitioneralsocontendsthat it is subjectonly to thehomerule requirementsof the City
of Chicagoandnot to the setbackrequirementsof Section22.14. (Pet. at4.) The Agency
maintainsthat the homerule exemptionis not applicablebecauseSection22.14 is apermit
standardandnot a siting requirement.

The Boardagreesthat thehomerule exemptiondoesnot applyto permitting issuesand
thereforeis not applicableto this appeal.

Petitioneralsoassertsthat Section22.14is unconstitutionalanddeprivespetitionerof
its rights to dueprocess,equalprotection,uniformity of laws andconstitutesa takingwithout
just compensation.Having found that issuanceof thepermitwould violate theAct, the Board
finds that it is unnecessaryto furtherconsiderpetitioner’sconstitutionalobjectionsto Section
22.14ofthe Act. Further,evenif the Boardfound in favor of thepetitioneron these
arguments,without a legislativechangein theAct, issuanceof thepermitwould still resultin
a violation of the Act.

The Boardgrantstherespondent’smotionfor summaryjudgment. TheBoardaffirms
the Agency’sdenialof thepermit. This docketis herebyclosed.

IT IS SOORDERED.

BoardMemberJ. TheodoreMeyerdissented.

Section41 of theEnvironmentalProtectionAct, (415 ILCS 5/41 (1994)), providesfor
appealof final ordersof theBoardwithin 35 daysof thedateof serviceof this order. The
Rulesof theSupremeCourtofIllinois establishfiling requirements.(Seealso35 Ill. Adm.
Code101.246,Motion for Reconsideration.)
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I, DorothyM. Gunn,Clerkoft Illinois Po lution ControlBoard, herebycertify that

theaboveorder wasadoptedon the ~ dayof~~’-~ , 1996, by a vote of

A
DorothyM.,9~nn,Clerk
Illinois PolJj4ionControl Board


